
16 SCOB [2022] HCD   City Bank Ltd Vs. Court of 1st JDJ & Artha Rin Adalat & anr   (Md. Zakir Hossain, J)       217 

16 SCOB [2022] HCD 217 
 
HIGH COURT DIVISION 
 
(SPECIAL ORIGINAL JURISDICTION) 
Writ Petition No. 6526 of 2013 
 
The City Bank Limited, Kushtia 
Branch, Kushtia  

      ..........Petitioner 
-Versus- 
Court of First Joint District Judge, 
Artha Rin Adalat, Kushtia and another 

       ...........Respondents 

Mr. Ahsanul Karim, with 
Mr. Khairul Alam Choudhury, Advocates                                               

...for the petitioner 
Mr. Shasti Sarker, Advocate                                                

...for the respondent No. 2 
Heard on: 11.02.2021 and 25.02.2021 
Judgment on: 02.03.2021 

 
Present: 
Mr. Justice Abu Taher Md. Saifur Rahman 
And 
Mr. Justice Md. Zakir Hossain 
 
Editors’ Note: 
After obtaining decree in an Artha Rin case the petitioner- decree holder Bank got a 
certificate of ownership in respect of mortgaged property issued by the Executing Court. 
After registration of the certificate of ownership the executing Court disposed of the 
execution case. Thereafter, the judgment-debtor filed an application to get back the property 
by depositing the outstanding dues of the decretal amount. Upon hearing, the Executing 
Court allowed the petition. Challenging the legality and propriety of the said order, the 
petitioner-decree holder-Bank moved the High Court Division and obtained the Rule. The 
main argument for petitioner was that after disposing of the execution case the Executing 
Court has become functus officio and therefore, allowing the application submitted by the 
judgment-debtor to get back his property was an illegality. The High Court Division found 
that the execution case was not legally disposed of, as possession of the mortgaged property 
had not been made over to the decree holder, therefore, the Court had not become functus 
officio in entertaining the application filed by the judgment-debtor.  Moreover, the petitioner-
Bank did not file any mortgage suit to foreclose down the right of redemption of the 
mortgagor. In such case right of redemption exists unless the mortgaged property is sold on 
auction or that right is barred by limitation.  In the instant case, auction was not held in 
accordance with law and the mortgaged property was not sold on auction, therefore, the right 
of redemption of the judgment-debtor was not extinguished. Thereafter, giving twelve points 
direction the High Court Division discharged the Rule. 
 
Key Words:  
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Ain, 2003; Right of redemption; foreclosure;  
 
Section 33(1) and 33 (4) of the Artha Rin Adalat Ain, 2003: 
It transpires from the order sheets that the Executing Court did not comply with the 
provisions of section 33(1) of the Ain, 2003. It is a mandatory requirement to publish an 
auction notice in a widely circulated daily newspaper. The daily Destiny has not got no 
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existence at present and undisputedly, at the relevant time it was not a widely circulated 
daily newspaper. As the auction notice was not published in a widely circulated daily 
newspaper, therefore, prospective bidders could not participate in the bid. Moreover, 
the decree holder-Bank did not take any step under section 33(4) of the Ain, 2003 to sell 
out the mortgage property on auction and thereby, negated the provision of section 
33(4) of the Ain, 2003.                    ...(Para 17) 
 
Section 33 of the Artha Rin Adalat Ain, 2003 
On meaningful reading of sub-sections (5), (7), (7Ka) and (7Kha) of section 33 of the 
Ain, 2003, it transpires that where the possession of property requires to be obtained 
through intervention of the Court, the decree holder has to file an application in writing 
to the Executing Court to hand over possession of the said property to the decree holder 
or the auction purchaser as the case may be and before handing over possession of the 
property, the Executing Court shall be reassured that it is the property which was 
lawfully mortgaged by its original owner against the loan liabilities or which was 
attached under the original title and possession of the judgment-debtor for execution of 
the decree. The provisions of sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 
were incorporated by the Artha Rin Adalat Ain (Amendment) Act, 2010 (Act XVI of 
2010) in order to protect the property of the actual owner. In this case, admittedly, the 
possession of the mortgage property remains with the judgment-debtor. If the execution 
case is disposed of upon issuance of certificate of title, the decree holder will not be able 
to obtain the possession without the intervention of the Court. Therefore, the contention 
of the petitioner is that upon issuance of certificate of title under section 33(7) of the 
Ain, 2003, the Executing Court has become functus officio is fallacious and not based on 
cogent reasons.                      ...(Para 18) 
 
Doctrine of stare decisis must not be applied at the cost of justice: 
The doctrine of stare decisis which is the binding force of precedent may be destroyed if 
a statute is enacted inconsistent with the decision or if it is reversed or overruled by a 
higher Court or it is based on the doctrine of per incuriam. The doctrine of stare decisis 
should not be regarded as a rigid and inevitable doctrine, which must be applied at the 
cost of justice. There may be cases where it may be necessary to rid the doctrine of its 
petrifying rigidity. The Court may, in an appropriate case, overrule a previous decision 
taken by it, but that should be done only for substantial and compelling reasons. Every 
case has to consider its own merit, peculiar facts and circumstances and therefore, in 
following the precedent, the Court must be very careful and cautious.        ...(Para 24) 
 
Section 20,  33(7), 57 of the Artha Rin Adalat Ain, 2003: 
The contention of the learned Advocate of the petitioner that upon issuance of the 
certificate under section 33(7) of the Ain, 2003, the Executing Court has nothing to do 
but to dispose of the execution case finally is not based on any rationality. For the sake 
of argument, if the Court becomes functus officio, how later on the Court will entertain 
another execution case or any other application for handing over possession if it 
remains with the judgment-debtor. The Court may correct its own mistakes by 
invoking, the umbrella provision, embodied under section 57 of the Ain, 2003 to do 
justice and to undo injustice despite the provisions of section 20 of the Ain, 2003. It has 
to remember that the provisions of section 20 of the Ain, 2003 is neither absolute nor 
sacrosanct nor untouchable. The parties to the suit cannot and should not suffer for the 
mistake committed by the Court itself. On perusal of the entire edifice of the Ain, 2003, 
it becomes visible to us that the Code of Civil Procedure, 1908 shall be applicable 
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subject to not being inconsistent with the provisions of the Ain, 2003. The Adalat may 
review its own order by invoking section 57 of the Ain, 2003 with extreme 
circumspection in an exceptional case.                ...(Para 25) 
 
Section 52 of the Artha Rin Adalat Ain, 2003: 
It persistently comes to our notice that Bank officials are very much reluctant to 
provide the bank statement containing the outstanding dues of the borrower even after 
issuance of the direction of the Court. This sort of attitude is tantamount to contempt of 
Court. In this circumstance, if bank official does not comply with the order of the court, 
then the court may proceed against them under section 52 of the Ain, 2003 or in an 
appropriate case, it may refer to the High Court Division for taking punitive measure 
against the delinquent officials. It is expected that Bank and Financial Institutions 
should comply with the order of the Court with utmost expedition.         ...(Para 27) 
 
Section 5 (2) of the Artha Rin Adalat Ain, 2003: 
Right of redemption exists unless the mortgaged property is sold on auction or the right 
is barred by limitation: 
It also appears from the record that admittedly, the petitioner-Bank filed Artha Rin 
Suit for recovery of loan money but did not file any mortgage suit under section 5(2) of 
the Ain, 2003. If the Bank or financial institute wishes to foreclose down the right of 
redemption of the mortgagor, then it has to file mortgage suit and in that case the 
decree awarded by the Adalat shall be preliminary decree and in all other cases, the 
decree awarded by the Court in a suit filed for recovery of loan money shall be the final 
decree. A suit to obtain a decree that a mortgagor shall be absolutely debarred from his 
right to redeem the mortgaged property is called a suit for foreclosure. In this case, the 
decree holder did not institute any mortgage suit for foreclosure. Right of redemption 
exists unless the mortgage property is sold on auction in accordance with the Ain, 2003 
or barred by the Limitation Act, 1908.                ...(Para 28) 
 
As soon as auction sale is held in pursuance of the decree passed in a suit for recovery of 
loan money, the decree shall be final and accordingly, the right of redemption of the 
mortgage property be extinguished. In the instant case, auction was not held in 
accordance with law and the mortgage property was not sold on auction, therefore, it 
cannot be said that the right of redemption of the judgment-debtor has been 
extinguished.                             ...(Para 29) 
 
To sum up, our final conclusion is as under: 

i. Auction notice was not issued in accordance with the mandatory 
requirement of law and auction process was not conducted as per the 
provision of section 33(1) of the Ain, 2003 and therefore, issuance of 
certificate of ownership by the stroke of a pen by the Executing Court is 
patently illegal. 
 

ii. In case of issuance of certificate under section 33(5) of the Ain, 2003, it is 
obligatory to exhaust the auction process under sub-sections (1) and (4) of 
section 33 of the Ain, 2003. If the certificate of title is issued upon without 
exhausting the procedure of section 33(4) of the Ain, 2003 that will make 
the said provision useless and nugatory. In such a case, the Bank or 
Financial Institutions by a show up auction process under section 33(1) of 
the Ain, 2003 will straight apply for a certificate of title with an ulterior 
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motive depriving the judgment-debtor from obtaining the actual market 
price of the property. So we hold the view that before issuance of 
certificate of title to the mortgage property or other property of the 
judgment-debtor, the Executing Court shall follow the provisions of 
sections 33(1) and 33(4) of the Ain, 2003 and after that it will fix the actual 
market price of the mortgage property or other property and succinctly 
be stated in the certificate of title so that the outstanding dues if any may 
be adjusted later on. In such a case, the Executing Court shall determine 
the actual market price of the mortgage property on the basis of a report 
from the Sub-Registrar of the local jurisdiction. Apart from the same, in 
certificate issuing order, the Executing Court shall state as to whether the 
decretal amount has been adjusted wholly, if not, the amount of 
outstanding dues should state therein. It repeatedly comes to our notice 
that the Executing Court mechanically allows the prayer of issuance of 
certificate of title. Mechanical issue of certificate of title is deprecated by 
this Court. 
      

iii. The Court should not be tempted to follow the precedent of one case by 
matching color of another case. The Court should not be oblivious that a 
single significant or material fact may change the entire edifice of the case 
as no two cases are similar. Every case has to decide upon its own facts 
and peculiar circumstances, therefore, the Court has to incur infinite 
painstaking. 

 
iv. The principle enunciated in the case reported in 15 BLT(HCD) (2007) 425 

and 63 DLR (2011) 282 is based on sound reasonings and the same was 
strengthen and fortified by incorporating sub-sections 7Ka and 7Kha of 
section 33 by amended Act XVI of 2010. 

 
v. Sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 were 

incorporated in order to mending the lacuna of the provision of sub-
sections 5, 7 and 9 of section 33 of the Ain, 2003. Moreover, in the case of 
Sk. Mohiuddin v. Joint District Judge & Artha Rin Adalat No. 3, Dhaka 
and others, supra, the case of 15 BLT (HCD) (2007) 425 was not 
considered. 

 
vi. Section 33(9) of the Ain, 2003 provides that when the rights of possession 

and use of any property under sub-section (5) or the title of any property 
under sub-section (7) vests in favour of the decree holder, the suit for 
execution of the said decree shall, subject to the provisions of section 28, 
be finally disposed of. The word ‘final’ is not absolute. It has to be read 
with sections 28, 33(7Ka) and 33(7Kha) of the latest amended Ain, 2010. 
Therefore, we strongly hold the view that mere issuance of certificate 
under sections 33(5) and 33(7) of the Ain, 2003 is not enough to finally 
dispose of the execution case. If the possession of the mortgage property 
or other property attached by the Executing Court for realizing 
outstanding loan money remains with the decree holder, the Executing 
Court may dispose of the execution case in view of section 33(9) of the 
Ain, 2003. Resorting to literal meaning of section 33(9) of the Ain, 2003 
will be a great concern and it may cause devastating consequence, 
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therefore, harmonious construction of the aforesaid provisions is sine qua 
non to fulfill the purpose of the legislature. 

  
vii. As per the mandate of section 58 of the Ain, 2003, the Government may, 

by notification in the official gazette, make rules to give effect to the 
provisions of this Ain, 2003. Some provisions of the Ain, 2003, need more 
clarification and to give effect to the provisions therein for the smooth 
functioning of the Artha Rin Adalat. The Government may formulate 
comprehensive delegated legislations and the necessary forms like 
issuance of certificate of title, certificate of possession, enjoyment of 
usufructs and sale of the mortgage property etc. should be prescribed 
therein to do away with the confusions crept in the Ain, 2003. 

 
viii. In view of section 5 of the Ain, 2003, it appears that two types of suits may 

be filed before the Artha Rin Adalat. One is mortgage suit for sale or 
foreclosure and the other is Artha Rin Suit for recovery of loan money. In 
the former suit, the Adalat shall pass preliminary decree and in the later 
suit, the Adalat shall pass final decree. A decree awarded by the Adalat in 
any suit instituted under the Ain, 2003 except mortgage suit under sub-
section 3 of section 5 of the Ain, 2003, shall be deemed to be a preliminary 
decree of foreclosure in favour of the plaintiff financial institution; and as 
soon as the auction sale is held in continuation of the decree of the 
mortgage immovable property in favour of the plaintiff against the loan, 
the said preliminary decree shall be deemed to be the final decree, and the 
sale shall be final and the purchase shall be valid and thereafter, the 
judgment-debtor shall have no right to redeem the said mortgaged 
property. 

  
ix. In this case, auction was not conducted in accordance with law. Moreover, 

no auction sale was held. Therefore, the right of redemption has not yet 
been extinguished by operation of the Ain, 2003 or the Limitation Act, 
1908. 

     
x. The petitioner Bank did not file any mortgage suit. Admittedly, it filed 

Artha Rin Suit for recovery of Tk. 5,20,370.62. Admittedly, the principal 
amount was Tk. 5,20,370.62 and execution case was filed for Tk. 
6,51,888.82. The judgment-debtor on 03.12.2006 paid Tk. 2,00,000/-, on 
12.12.2006 paid Tk. 95,000/-, on 13.12.2006 paid Tk. 4,00,000/-, on 
17.09.2007 paid Tk. 21,000/- and on 08.10.2009 paid Tk. 2,00,000/- and as 
such the judgment-debtor deposited Tk. 9,16,000/-. The decree holder did 
not deny the same to the Executing Court. The decree holder-Bank could 
not submit any statement of accounts to show that those amounts were 
adjusted. Moreover, the judgment-debtor is ready to pay off the rest of 
the outstanding dues to protect his homestead. As the mortgage property 
has not been sold by auction, therefore, the right of redemption of the 
mortgage property has not yet been extinguished; the learned Judge of 
the Executing Court by applying his judicial conscience rightly passed the 
impugned order, which is laudable, hence, the same does not call for any 
interference. 
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xi. Title is legal ownership. Possession is physical control of the movable or 
immovable property. Possession is the prima facie evidence of ownership, 
called as nine out of ten points of law meaning that there is a presumption 
the possessor of a property or thing is owner of it and the other elements 
in order to have that property or thing must prove their title or better 
possessory right. Certificate of ownership or title equivalent to title deed. 
Title deed having no possession is only a paper transaction. Title deed is 
not acted upon unless possession is handed over to the title holder. 

 
xii. It transpires from the record that the judgment-debtor-respondent No. 2 

is engaged in furniture business in local district. In order to expand his 
business, he took loan of Tk. 3 lakhs later on extended upto 5 lakhs by 
mortgaging his last resort homestead measuring 0.1650 acres situated 
within the periphery of Kushtia District town on 10.03.2002. At the 
relevant time of issuance of certificate of ownership the value of the said 
property was more than one crore. The Executing Court assigning cogent 
and very convincing reasons allowed the application of the judgment-
debtor. The main purpose of the Ain, 2003 is to realize the outstanding 
loan money of the Bank or any other Financial Institutions but not to 
snatch away the mortgage or any other property of the borrower.  

    ...(Para 30) 
 

JUDGMENT 
 
Md. Zakir Hossain, J:  
     

1. At the instance of the petitioner, the Rule Nisi was issued calling upon the respondents 
to show cause as to why the impugned order No. 30 dated 18.03.2013 passed by the 
respondent No. 1, the learned Joint District Judge, 1st Court and Artha Rin Adalat, Kushtia in 
Artha Rin Execution Case No. 06 of 2008 directing the petitioner Bank to submit the account 
of outstanding dues of the respondent No. 2 to the respondent No. 1 Court within 15(fifteen) 
days and also directing the respondent No. 2 to make the payment thereafter within 30(thirty) 
days from the date of submission of the said account as a pre-condition for the purpose of 
setting aside order Nos. 13 and 14 dated 08.07.2009 and 24.05.2010 respectively passed by 
the respondent No. 1 Court in the said Execution Case No. 6 of 2008 shall not be declared to 
have been issued without lawful authority and is of no legal effect and/or pass such other or 
further order or orders as to this Court may seem fit and proper. 
  
    2. At the time of the issuance of the Rule, this Court was pleased to stay the operation of 
further proceedings of the Execution Case No. 6 of 2008, now pending before the respondent 
No. 1 for a period of 3(three) months, which was subsequently extended from time to time by 
this Court.  
 
    3. Facts leading to the issuance of the Rule may be stated, in brief, as follows:  

The petitioner- City Bank Ltd. instituted Artha Rin Suit No. 2 of 2008 before the Court of 
Joint District Judge, 1st Court and Artha Rin Adalat, Kushtia, the respondent No. 1, shortly 
called the Adalat, against the respondent No. 2 for realization of outstanding dues to the tune 
of Tk. 5,20,370.62 and interest thereon. Having received the summons, the respondents 
entered appearance in the suit and contested the same denying the material averments set out 
in the plaint. After conclusion of the trial, the Adalat was pleased to pass a decree to the suit 
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by its judgment and decree dated 15.06.2008. Accordingly, the decree was drawn and signed 
on 22.06.2008. Thereafter, the decree holder-Bank put the decree into execution by filing 
Artha Rin Execution Case No. 06 of 2008 and a notice was floated for selling out the 
mortgage property on auction but no auction was held. Thereafter, on the prayer of the decree 
holder-Bank, the Executing Court issued a certificate of ownership or title in respect of 
mortgage property under section 33(7) of the Artha Rin Adalat Ain, 2003, hereinafter shortly 
referred to the Ain, 2003. Then the Executing Court sent the copy of the certificate of title for 
registration and accordingly, the same was registered. After that the Executing Court by its 
order No. 13, dated 08.07.2009 disposed of the execution case in view of section 33(9) of the 
Ain, 2003. On 18.03.2013, the judgment-debtor filed an application to get back the property 
by depositing the outstanding dues of the decretal amount and the application was resisted by 
the decree holder-Bank. Upon hearing, the Executing Court was pleased to allow the petition 
filed under section 57 of the Ain, 2003 with some conditions stipulated in the operative 
portion of the impugned order. Challenging the legality and propriety of the said order, the 
petitioner-decree holder-Bank moved this Court and obtained the Rule and stay therewith. 
 
    4. Mr. Ahsanul Karim along with Mr. Khairul Alam Choudhury, the learned Advocate 
appearing on behalf of the petitioner, submits that the impugned order No. 30 dated 
18.03.2013 directing the petitioner-Bank to submit account of outstanding dues of the 
respondent No. 2, the judgment-debtor for the purpose of setting aside order Nos. 13 and 14 
dated 08.07.2009 and 24.05.2010 respectively passed by the Executing Court is ex facie 
illegal in view of section 20 of the Ain, 2003. He also submits that after issuance of 
certificate under section 33(7) of the Ain, 2003, the execution case was duly disposed of and 
as such, the Executing Court became functus officio; hence, the impugned order is ex facie 
illegal and liable to be turned down, otherwise, it will entail serious loss to the petitioner-
Bank. He further submits that in view of the provisions of section 20 of the Ain, 2003, the 
Executing Court had got no jurisdiction to entertain the application as made by the judgment-
debtor, nevertheless, the Executing Court most illegally entertained the same and passed the 
impugned order and therefore, the same suffers from serious illegality. He next submits that 
the Executing Court has got no jurisdiction to review its earlier order, if the judgment-debtor 
is aggrieved by the interim order passed by the Executing Court, he may seek remedy under 
section 44 of the Ain, 2003.  
 
    5. He also contends that since the petitioner-Bank acquired title in the mortgage property in 
accordance with law, therefore, such right cannot be taken away without due process of law 
and handing over of possession of the mortgage property is not pre-condition for conferring 
title therein.  
    
    6. He further contends that the principles enunciated by the High Court Division in the 
cases of International Finance Investment and Commerce Bank Limited v. M/S. Marinar 
Fashions Wear Pvt. Ltd. and others, reported in 15 BLT(HCD) (2007) 425 and Salma 
Begum v. Sonali Bank Limited and others, reported in 63 DLR (2011) 282 are in no way 
applicable to the facts and circumstances of the instant case at hand. In support of his 
argument, he relies on the cases of Sk. Mohiuddin v. Joint District Judge & Artha Rin 
Adalat No. 3, Dhaka and others, reported in 13 MLR (AD) (2008) 356; Bank Asia Limited 
v. Judge, Artha Rin Adalat, Chattogram and others, reported in 71 DLR (2019) 338 and 
Sheuly Khanam v. Artha Rin Adalat, 2nd Court, Dhaka and Others, reported in 17 BLC 
(2012) 579.  
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     7. Finally, he submits that the Executing Court without conceiving the ratio enunciated by 
the Apex Court of the country most illegally and arbitrarily allowed the petition of the 
judgment-debtor, therefore, the same is liable to be turned down. 
  
    8. As against to this, Mr. Shasti Sarker, the learned Advocate appearing on behalf of the 
respondent No. 2, the judgment-debtor, submits that the learned Judge of the Executing Court 
after considering the facts and circumstances of the entire case and the ratio decided in the 
case of International Finance Investment and Commerce Bank Limited v. M/S. Marinar 
Fashions Wear Pvt. Ltd. and others, supra and Salma Begum v. Sonali Bank Limited and 
others, supra, rightly and legally allowed the application of the judgment-debtor. He next 
submits that the mortgage property is the homestead of the judgment-debtor, if the judgment-
debtor is dispossessed from the mortgage property, he will be thrown to the street and it will 
entail serious loss and injury to the judgment-debtor. He further submits that the judgment-
debtor paid more than the decretal amount and as per the direction issued by the Executing 
Court, the judgment-debtor is ready to pay the entire outstanding dues with interest thereon, 
but unfortunately, the decree holder-Bank did not pay heed to this and also did not submit 
any statement of accounts as directed by the Executing Court. In fine, he contends that the 
facts and circumstances of the case of Sk. Mohiuddin v. Joint District Judge & Artha Rin 
Adalat No. 3, Dhaka and others, supra is in no way applicable to the present case as there 
are significant differences between the facts and circumstances of the aforesaid cases.  
   
    9. Now the moot issues are: 

i. Was the certificate of title or ownership under section 33(7) of the Ain, 2003 
legally issued in the Artha Rin Execution Case No. 06 of 2008? 

ii. Was the Artha Rin Execution Case No. 06 of 2008 duly disposed of after issuance 
of certificate of title under section 33(7) of the Ain, 2003? 

iii. Is the Executing Court legally empowered to review its own order in an 
appropriate case? 

iv. Has the right to redemption of the mortgage property of the judgment-debtor been 
extinguished? 

v. Is the impugned order legally sustainable in the eyes of law? 
     

10. In order to find out the answers of the aforesaid issues, we have meticulously perused 
the entire materials on record along with annexures and the submissions advanced by the 
learned advocates of the parties and the legal positions intricately involved in this case with 
seriousness as it deserves. 
 
    11. It transpires from order sheet of the Artha Execution Case No. 06 of 2008 that notice 
was floated in the Daily Destiny and Daily Andoloner Bazar fixing 18.06.2009 for auction 
sale of the mortgage property, but none participated in the bid. Thereafter, the Executing 
Court fixed the date of 08.07.2009 for taking step by the decree holder-Bank. On 08.07.2009 
the decree holder-Bank filed an application under section 33(7) of the Ain, 2003 for issuance 
of certificate of ownership. Upon hearing, the Adalat allowed the prayer of the decree holder 
by its order No. 13 dated 08.07.2009. The relevant portion of the order may be stated thus:  

A`¨ wWwµ`vi c‡ÿi c`‡ÿc MÖn‡Yi Rb¨ w`b avh©̈  Av‡Q| wWwµ`vi A_©FY AvBb 2003 Gi 33(7) 

aviv ‡gvZv‡eK weeiYx m¤úwËi gvwjKvbv¯Ẑ¡ wWwµ`vi e¨vs‡Ki Dci b¨v¯Í Kivi cÖv_©bv Kwiqv‡Qb| 

`vwqKcÿ (cÖK…Zc‡ÿ wWwµ`vicÿ) KZ©„K A_©FY AvBb, 2003 Gi 33(7) avivi AvIZvq Av‡e`b 

`vwLj wel‡q weÁ †KŠïjxi e³e¨ ïbjvg| `vwqK cÿ wWwµK…Z UvKv cwi‡kva bv Kivq Ges A_©FY 

AvBb, 2003 Gi 33(1), (2) I (3) avivi weavb †gvZv‡eK UvKv Av`v‡qi c`‡ÿc MÖnY Kivi m‡Ë¡I 

wWwµK…Z UvKv Av`vq Kiv m¤¢e nqwb| wWwµ`vi e¨vsK cÿ A_©FY AvBb, 2003 Gi 33(4) I (5) 
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avivi AvIZvq Kvh©µg MÖn‡Yi †Kvb c`‡ÿc MÖnY bv K‡i D³ eÜwK m¤úwË eve‡` gvwjKvbv PvIqvi 

AvMÖn cÖKvk K‡i G Av‡e`b `vwLj Kwiqv‡Qb| myZivs wWwµ`vi e¨vsK Gi cÖv_©bv †gvZv‡eK A_©FY 

AvBb, 2003 Gi 33(7) avivi weavb †gvZv‡eK `vwqK KZ©„K e¨vsK Gi AbyK~‡j eÜK †`Iqvi m¤úwËi 

gvwjKvbv wWwµ`vi e¨vsK Gi AbyK~‡j b¨v¯Í Ki‡Yi †ÿ‡Î †Kvb cÖwZeÜKZv bvB| GgZve ’̄vq wWwµ`vi 

e¨vsK KZ©„K A_©FY AvBb, 2003 Gi 33(7) avivi AvIZvq `vwLjx Av‡e`b gÄyi Kiv n‡jv| `vwqK cÿ 

KZ©„K e¨vsK Gi AbyK~‡j eÜKx Zckxj ewY©Z m¤úwËi gvwjKvbv wWwµ`vi e¨vsK Gi AbyK~‡j b¨v¯Í n‡q‡Q 

g‡g© †NvlYv Kiv n‡jv| Zrg‡g© wWwµ`vi e¨vsK Gi AbyK~‡j mb`cÎ Bmy¨ Kiv †nvK| cÖKvk _v‡K †h, D³ 

mb`cÎ Zckxj m¤úwËi ¯‡̂Z¡i `wjj wnmv‡e we‡ewPZ n‡e| D³iƒc Bmy¨K…Z mb`cÎ †iwRóªvi Rb¨ 

mswkøó mve †iwRóªvix Awd‡m †cÖiY Kiv ‡nvK| Z‡e kZ© _v‡K †h, A_©FY Av`vjZ AvBb, 2003 Gi 

33(8) avivi weavb †gvZv‡eK †Kvb Ki ev †iwRóªx LiP Av`vq †hvM¨ n‡e bv| G gvgjvq Avi wKQzB 

KiYxq bvB| G Ae¯’vq A_©FY Av`vjZ AvBb, 2003 Gi 33(9) avivi weavb †gvZv‡eK AÎ wWwµRvix 

†gvKÏgvwU P~ovšÍ wb®úwË Kiv n‡jv|  

(Underlined for emphasis) 
 

    12. Thereafter, by order No. 14, dated 24.05.2010, the ownership certificate was 
transmitted to the concerned sub-registry office for registration. It appears from the order No. 
15 dated 23.06.2010 that the aforesaid certificate was duly registered. Thereafter, the decree 
holder-Bank did not file any execution case within the stipulated time for recovery of 
possession. Undisputedly, possession remains with the judgment-debtor. In view of the 
provision of section 28(3) of the Ain, 2003, the second execution case is to file within 1 year 
from the date of dismissal or settlement of the first or previous execution case, failing which 
the same shall be barred by limitation.  
  
    13. On 23.09.2012, the judgment-debtor filed an application under section 57 of the Ain, 
2003 for setting aside order No. 13, dated 08.07.2009 and order No. 14, dated 24.05.2010. 
Thereafter, as many as 13 days were fixed for disposal of the application, but due to the 
adjournment petitions from both the sides, the Executing Court could not dispose of the 
application filed by the judgment-debtor. It appears from the record that the judgment-debtor 
paid Tk. 9,16,000/- to the decree holder by five installments and accordingly, submitted 
deposit slips. The contention of the judgment-debtor is that the decree holder-Bank did not 
adjust the deposited amount with the outstanding dues. After that, the Executing Court passed 
the following order: 

Ò...RgvK…Z UvKv `vwq‡Ki †`bvi mv‡_ mgš̂q nq bvB| Dnv mgš̂‡qi Av‡`k nIqv Avek¨K| wWwµ`vi 

c‡ÿi weÁ AvBbRxex wb‡e`b K‡ib †h, Dnv mgš̂q Kiv Av‡Q| `vwqK cÿ `vexi mg_©‡b 4(Pvi) Lvbv 

Rgv iwk` `vwLj K‡i‡Q| `vwq‡Ki Rgv UvKv cÖK…Zc‡ÿ mgš̂q Kiv Av‡Q wKbv Zv wba©viY Kiv b¨vq 

m½Z| Kv‡RB b¨vq wePv‡ii ¯̂v‡_© `vwq‡Ki wbKU cÖK…Zc‡ÿ KZ UvKv cvIbv Av‡Q Ges `vwqK KZ UvKv 

cwi‡kva K‡i‡Q Zvi GKUv c~Y©v½ wnmve weeiYx `vwL‡ji Rb¨ wWwµ`vi cÿ‡K wb‡ ©̀k †`Iqv †Mj|Ó  

(Underlined for emphasis) 
 

    14. Despite the solemn order of the Executing Court, Bank officials on different pleas took 
time but unfortunately, failed to submit any complete statement of accounts. Upon hearing, 
the application of the judgment-debtor dated 23.09.2012, the Executing Court allowed the 
prayer of the judgment-debtor by impugned order dated 18.03.2013. In this respect, the 
relevant portion of the impugned order passed by the Executing Court may be stated below 
for better appreciation and understanding:  

ÒAÎ gvgjvq ¯̂xK…Z g‡Z bvwjkx Rwg wbjvg weµq Kiv nq bvB, wWwµ`vicÿ bvwjkx Rwgi `Lj cÖvß nq 

bvB Ges `vwqK bvwjkx Zckxj ewY©Z Rwgi evox‡Z cwievi cwiRb wb‡q emevm Ki‡Q| wWwµ`v‡ii g~j 

D‡Ïk¨ UvKv Av`vq Kiv| `vwqK †h‡n‡Zz wWwµ`v‡ii cvIbv mgy`q UvKv my`-Avmj I gvgjvi hveZxq 

LiP mn cwi‡kv‡a ivRx Av‡Qb, †m‡nZz `vwq‡Ki emZ evox wewµ K‡i wWwµ`v‡ii UvKv Av`v‡qi †Kvb 

Avek¨KZv bvB| b¨vq wePv‡i `vwqK c‡ÿi weMZ 23/01/2012Bs Zvwi‡Li A_©FY Av`vjZ AvBb-2003 
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Gi 57 avivi weavb g‡Z AvbxZ `iLv Í̄ AvcvZZt AvswkK gÄyi Kiv nj| AvMvgx 15(c‡bi) w`‡bi 

g‡a¨ `vwq‡Ki wbKU cvIbv mgy`q UvKvi wnmve AÎ Av`vj‡Z `vwL‡ji Rb¨ Ges `vwqK UvKv cÖ̀ vb Ki‡j 

Zv MÖn‡Yi Rb¨ wWwµ`vicÿ‡K wb‡ ©̀k †`qv †Mj| wWwµ`vi KZ©„K cÖ̀ Ë wnmve cÖvwßi ci cieZ©x 

30(wÎk) w`‡bi g‡a¨ wWwµ`v‡ii cvIbv mgy`q UvKv cwi‡kv‡ai Rb¨ `vwqK cÿ‡K wb‡ ©̀k †`qv †Mj| 

`vwqK mgy`q UvKv Rgv cÖ̀ vb Ki‡j AÎ Av`vj‡Zi 08/07/2009 Bs Zvwi‡Li 13 bs Av‡`k I 

24/05/2010Bs Zvwi‡Li 14 bs Av‡`k i` iwn‡Zi Av‡`k cÖ̀ vb Kiv n‡e| `vwqK wba©vwiZ mg‡qi g‡a¨ 

mgy`q UvKv cwi‡kv‡a e¨_© n‡j AÎ Av‡`k AKvh©Ki e‡j MY¨ n‡e| Dfq cÿ‡K ÁvZ Kiv‡bv nDK|Ó 

(Underlined for emphasis) 
 

    15. Having received the order of the Executing Court, the decree holder-Bank did not 
submit the statement of accounts showing the outstanding dues of the judgment-debtor, rather 
the decree holder-Bank took several times for submitting statement of accounts but 
eventually, failed to do the same. After that the decree holder-Bank filed this writ petition.  
 
    16. Provisions of section 33 of the Ain, 2003 is so dry and complex. It basically describes 
the provision as to the procedure of auction sale of mortgage property or any other property 
of judgment-debtor, issuance of certificate in favour to the decree holder to sale mortgage 
property or to possess and enjoy the usufructs therein, and to hand over possession of the 
mortgage property to the decree holder or auction purchaser as the case may be. In order to 
conceive the complex provisions of law, one needs to go through the relevant provisions in 
conjunction with each other to make the same crystal clear. In this juncture, we should 
mention the entire provisions of law, which may read as follows:  

 

৩৩৷ িনলাম িবɈয় ৷- (১) অথ ȟ ঋণ আদালত িডɈী বা আেদশ জারীর সময় ǯকান স˫িʯ িবɈেয়র ǯɻেɖ 
বাদীর খরেচ িবʗি˖ ɛচােরর তািরখ হইেত অӂɇন ১৫ (পেনর) িদবেসর সময় িদয়া সীলেমাহরҍত ǯট˅ার 
আΊান কিরেব, উɳ িবʗি˖ কমপেɻ বΈল ɛচািরত একɪ বাংলা জাতীয় ǰদিনক পিɖকায়, তҼপির Γায় 
িবচােরর ·ােথ ȟ ɛেয়াজন মেন কিরেল ̝ানীয় একɪ পিɖকায়, যিদ থােক, ɛকাশ কিরেব; এবং আদালেতর 
ǯনাɪশ ǯবােড ȟ লটকাইয়া ও ̝ানীয়ভােব ǯঢাল সহরত ǯযােগও উɳ িবʗি˖ ɛচার কিরেব৷ 
 (২) ɛেতɇক দরদাতা, উ҉ত দর অӃ͓ȟ ১০,০০,০০০ (দশ লɻ) টাকা হইেল উহার ২০%, উ҉ত দর 
১০,০০,০০০ (দশ লɻ) টাকা অেপɻা অিধক এবং অӃ͓ȟ ৫০,০০,০০০ (পʙাশ লɻ) টাকা হইেল উহার 
১৫% এবং উ҉ত দর ৫০,০০,০০০ (পʙাশ লɻ) টাকা অেপɻা অিধক হইেল উহার ১০% এর সমপিরমান 
টাকার, জামানত·ͱপ, Εাংক ɓাফট বা ǯপ-অড ȟার আদালেতর অӂ̳েল দরপেɖর সিহত দািখল কিরেবন। 
(২ক) দরপɖ সরাসির িনিদ ȟ̌  দরপɖ বােɼ িকংবা ǯরিজ̘ীҍত ডাকেযােগ িনধ ȟািরত সমেয়র মেΒ িনধ ȟািরত 
কҸȟপেɻর িনকট ǯɛরেণর মাΒেম দািখল কিরেত হইেব। 
 (২খ) অӃ͓ȟ ১০,০০,০০০ (দশ লɻ) টাকার উ҉ত দর Ғহীত হইবার পরবত̭ ৩০ (িɖশ) িদবেসর মেΒ, 
১০,০০,০০০ (দশ লɻ) টাকা অেপɻা অিধক এবং অӃ͓ȟ ৫০,০০,০০০ (পʙাশ লɻ) টাকার উ҉ত দর 
Ғহীত হইবার পরবত̭ ৬০ (ষাট) িদবেসর মেΒ এবং ৫০,০০,০০০ (পʙাশ লɻ) টাকার অিধক উ҉ত দর 
Ғহীত হইবার পরবত̭ ৯০ (ন͡ই) িদবেসর মেΒ, দরদাতা সӑদয় ӒΙ পিরেশাধ কিরেবন এবং তাহা 
কিরেত Εথ ȟ হইেল আদালত জামানেতর টাকা বােজয়া˖ কিরেবঃ 
তেব শতȟ থােক ǯয, সংি̈̌ িডɈীদার-আিথ ȟক ɛিত̎ান িলিখত দরখা̜ দািখল কিরয়া দািয়েকর ӟিবধােথ ȟ 
সময়সীমা বিধ ȟত কিরবার জΓ অӂেরাধ কিরেল, আদালত এই উপ-ধারার অধীন িনধ ȟািরত সময়সীমার অӃ͓ȟ 
৬০ (ষাট) িদবস পয ȟ̄  বিধ ȟত কিরেত পািরেব। 
(২গ) িডɈীদােরর পেɻ যিদ িলিখতভােব আদালতেক এই মেম ȟ অবিহত করা হয় ǯয, উপ-ধারা (২) এর 
অধীন দািখলҍত দরপেɖ স˫িʯর ɛ̜াবҍত ӒΙ অ·াভািবকভােব অপয ȟা˖ বা কম এবং আদালত যিদ 
উহােত একমত ǯপাষন কের, তাহা হইেল আদালত, কারণ িলিপবʺ কিরয়া, উɳ দর ɛ̜াব অɊাহɇ কিরেত 
পািরেব। 
 (৩) উপ-ধারা (২খ) এর অধীেন জামানত বােজয়া˖ হইেল উহার অথ ȟ িডɈীদারেক ɛদান করা হইেব, 
িডɈীҍত দাবীর সিহত উɳ অথ ȟ সমͧয় করা হইেব, এবং অতঃপর আদালত, ি͏তীয় সেব ȟাʎ দরদাতা KZ©„K 
উ҉ত দর এবং ӆেব ȟ বােজয়া˖ҍত জামানত একেɖ সেব ȟাʎ দরদাতা KZ©„K উ҉ত দর অেপɻা কম না 
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হইেল, উɳ ি͏তীয় সেব ȟাʎ দরদাতােক স˫িʯ িনলাম খিরদ কিরেত আΊান কিরেব; এবং ি͏তীয় সেব ȟাʎ 
দরদাতা আΈত হইবার পর উপ-ধারা (২খ) এ িনধ ȟািরত সময়সীমার মেΒ সњণ ȟ ӒΙ পিরেশাধ কিরেবন 
এবং তাহা কিরেত Εথ ȟ হইেল তাঁহার জামানত বােজয়া˖ হইেব এবং জামানেতর উɳ অথ ȟ িডɈীদারেক 
িডɈীর দাবীর সিহত সমͧয় কিরবার জΓ ɛদান করা হইেব। 
(৪) ǯকান স˫িʯ উপ-ধারা (১), (২), (২ক), (২খ), (২গ) ও (৩) এর িবধান অӂসাের নীলােম িবɈয় করা 
স˯ব না হইেল, আদালত Ӆনরায় কমপেɻ বΈল ɛচািরত ২(Ҽই)ɪ বাংলা জাতীয় ǰদিনক পিɖকায়, তҼপির 
Γায় িবচােরর ·ােথ ȟ ɛেয়াজন মেন কিরেল ̝ানীয় একɪ পিɖকায়, যিদ থােক, উপ-ধারা (১) এর অӂͱপ 
পʺিতেত িবʗি˖ ɛকাশ করাইয়া এবং আদালেতর ǯনাɪশ ǯবােড ȟ ǯনাɪশ টাংগাইয়া ও ̝ানীয়ভােব ǯঢাল 
সহরতেযােগ সীলেমাহরҍত ǯট˅ার আΊান কিরেব; এবং িবɈয় ও বােজয়া˖ িবষেয় উপ-ধারা (২), (২ক), 
(২খ), (২গ) ও (৩) এ উি̂িখত িবধান অӂসরণ কিরেব। 
(৪ক) উপ-ধারা (১) ও (৪) এর অধীন পিɖকার মাΒেম িবʗি˖ জারী কিরবার ǯɻেɖ, বাদী িলিখতভােব 
আদালতেক ǯয পিɖকার নাম অবিহত কিরেবন আদালত তদӂযায়ী উɳ পিɖকায় িবʗি˖ ɛকাশ করাইেব। 
(৫) ǯকান স˫িʯ উপ-ধারা (১), (২), (২ক), (২খ), (২গ), (৩) ও (৪) এর িবধান অӂসাের িবɈয় করা 
স˯ব না হইেল, উɳ স˫িʯ, িডɈীҍত দাবী পিরӆণ ȟভােব পিরেশািধত না হওয়া পয ȟ̄ , দখল ও ǯভােগর 
অিধকারসহ িডɈীদােরর অӂ̳েল Γ̜ করা হইেব, এবং িডɈীদার উপ-ধারা (১), (২), (২ক), (২খ), 
(২গ), (৩) ও (৪) এর িবধান অӂসাের উɳ স˫িʯ িবɈয় কিরয়া অপিরেশািধত িডɈীর দাবী আদায় কিরেত 
পািরেব, এবং আদালত ঐ মেম ȟ একɪ সাɪ ȟিফেকট  ইӟɇ কিরেব। 
(৬) িডɈীҍত অংেকর অিতিরɳ অথ ȟ িবɈয় বাবদ আদায় হইেল, উɳ অিতিরɳ অথ ȟ দািয়কেক ǯফরȱ ɛদান 
কিরেত হইেব, এবং িবɈীҍত অথ ȟ িডɈীর দাবী অেপɻা কম হইেল অবিশ̌ অথ ȟ বাবদ, ২৮ ধারার িবধান 
সােপেɻ, আেরা জারীর মামলা ɊহণেযাΌ হইেব৷ 
 (৬ক) উপ-ধারা (৫) ও (৬) এর িবধােন যাহা িকҜই থা̲ক না ǯকন, ǯযেɻেɖ ǯকান স˫িʯ, দখল ও 
ǯভােগর অিধকারসহ, িডিɈদােরর অӂ̳েল Γ̜ করা সে͉ও িডিɈদার উɳ স˫িʯ উপӔɳ ӒেΙ ɛকাΚ 
িনলােম িবɈয় কিরেত অসমথ ȟ হন, ǯসেɻেɖ উɳ স˫িʯর িনধ ȟািরত ӒΙ িকংবা Ӕিɳসংগত আӂমািনক ӒΙ 
বাদ িদয়া, ধারা ২৮ এর িবধান সােপেɻ, জারীর মামলা দােয়র করা যাইেব। 
(৬খ) এই ধারায় িভˑতর যাহা িকҜই থা̲ক না ǯকন, উপ-ধারা (৫) এর অধীন ǯকান সমপিʯ, দখল ও 
ǯভােগর অিধকারসহ, িডɈীদােরর অӂ̳েল Γ̜ হইবার ǯɻেɖ, অӂͱপ Γ̜ হইবার ৬ (ছয়) বৎসেরর মেΒ 
উপ-ধারা (৭) এর অধীন িডɈীদােরর পেɻ আদালেতর িনকট িলিখত আেবদন কিরয়া উɳ স˫িʯর 
মািলকানা অজȟন করা যাইেব এবং তাহা না করা হইেল ৬ (ছয়) বৎসর উʯীণ ȟ হইবার সােথ সােথই উɳ 
স˫িʯেত িডɈীদােরর মািলকানা ·য়ংিɈয়ভােবই বিতȟত হইেব এবং সংি̈̌ আদালত হইেত তৎমেম ȟ 
ǯঘাষণা বা সনদ Ɋহণ করা যাইেব। 
(৭) উপ-ধারা (৪) ও (৫) এর িবধান সেʮও, িডɈীদার, উি̂িখত স˫িʯ মািলকানাসেʮ পাইেত আɊহী 
মেম ȟ আদালেতর িনকট িলিখতভােব আেবদন কিরেল, আদালত, উপ-ধারা (১), (২), (২ক), (২খ), (২গ) 
ও (৩) এর িবধানাবলীর ǯকানͱপ হািন না ঘটাইয়া, উপ-ধারা (৪) ও (৫) এর কায ȟɈম অӂসরণ করা হইেত 
িবরত থািকেব; এবং িডɈীদােরর ɛািথ ȟতমেত উে̂িখত স˫িʯর ·ʮ িডɈীদােরর অӂ̳েল Γ̜ হইয়ােছ 
মেম ȟ ǯঘাষণা ɛদানӆব ȟক তৎমেম ȟ একɪ সনদপɖ জারী কিরেব এবং জারীҍত এইͱপ সনদপɖ সেʮর দিলল 
িহসােব গΏ হইেব; এবং আদালত উহার একɪ অӂিলিপ সংি̈̌ ̝ানীয় সাব- ǯরিজ̋ােরর অিফেস িনবːেনর 
জΓ ǯɛরণ কিরেব। 
(৭ক) উপ-ধারা (৫) বা (৭) এর অধীন স˫িʯর দখল আদালতেযােগ ɛা˖ হওয়া আবΚক হইেল, 
িডɈীদােরর িলিখত আেবদেনর িভিʯেত আদালত িডɈীদারেক উɳ স˫িʯর দখল অপȟণ কিরেত পািরেব।   
(৭খ) উপ-ধারা (৭ক) এর অধীন িডɈীদারেক স˫িʯর দখল অপȟণ কিরবার ӆেব ȟ আদালতেক Ӆনঃ িনি̃ত 
হইেত হইেব ǯয, উɳ স˫িʯই আইনাӂগভােব উহার ɛҍত মািলক কҸȟক িডɈীর সংি̈̌ ঋেণর িবপরীেত 
বːক ɛদান করা হইয়ািছল অথবা িডɈী কায ȟকর কিরবার লেɻɇ দািয়েকর ɛҍত ·͉ দখলীয় স˫িʯ 
িহসােব উɳ স˫িʯই ǯɈাক করা হইয়ািছল। 
(৮) বতȟমােন ɛচিলত অΓ ǯকান আইেন যাহা িকҜই থা̲ক না ǯকন, উপ-ধারা (৭) এর অধীেন জারীҍত 
সনদপɖ বাবদ ǯকান কর বা ǯরিজে̋শন িফ আদায়েযাΌ হইেব না৷ 
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(৯) উপ-ধারা (৫) এর অধীেন স˫িʯর দখল ও ǯভােগর অিধকার অথবা উপ-ধারা (৭) এর অধীেন 
স˫িʯর ·ʮ িডɈীদােরর অӂ̳েল Γ̜ হইেল, ধারা ২৮ এর িবধান সােপেɻ, উɳ িডɈী জারী মামলার 
Қড়াˉ িন̑িʯ হইেব৷   

(Underlined for emphasis) 
 

    17. It transpires from the order sheets that the Executing Court did not comply with the 
provisions of section 33(1) of the Ain, 2003. It is a mandatory requirement to publish an 
auction notice in a widely circulated daily newspaper. The daily Destiny has not got no 
existence at present and undisputedly, at the relevant time it was not a widely circulated daily 
newspaper. As the auction notice was not published in a widely circulated daily newspaper, 
therefore, prospective bidders could not participate in the bid. Moreover, the decree holder-
Bank did not take any step under section 33(4) of the Ain, 2003 to sell out the mortgage 
property on auction and thereby, negated the provision of section 33(4) of the Ain, 2003.  
 
    18. On meaningful reading of sub-sections (5), (7), (7Ka) and (7Kha) of section 33 of the 
Ain, 2003, it transpires that where the possession of property requires to be obtained through 
intervention of the Court, the decree holder has to file an application in writing to the 
Executing Court to hand over possession of the said property to the decree holder or the 
auction purchaser as the case may be and before handing over possession of the property, the 
Executing Court shall be reassured that it is the property which was lawfully mortgaged by its 
original owner against the loan liabilities or which was attached under the original title and 
possession of the judgment-debtor for execution of the decree. The provisions of sub-sections 
7Ka and 7Kha of section 33 of the Ain, 2003 were incorporated by the Artha Rin Adalat Ain 
(Amendment) Act, 2010 (Act XVI of 2010) in order to protect the property of the actual 
owner. In this case, admittedly, the possession of the mortgage property remains with the 
judgment-debtor. If the execution case is disposed of upon issuance of certificate of title, the 
decree holder will not be able to obtain the possession without the intervention of the Court. 
Therefore, the contention of the petitioner is that upon issuance of certificate of title under 
section 33(7) of the Ain, 2003, the Executing Court has become functus officio is fallacious 
and not based on cogent reasons. We may take a look at the other part of the coin, if 
possession remains with the decree holder, then upon issuance of certificate under sections 
33(5) or 33 (7) the Executing Court may dispose of the Artha Rin Execution Case by 
invoking section 33(9) of the Ain, 2003 subject to the provision of section 28 of the Ain, 
2003.  
   
    19. In the case of 13 MLR (AD) (2008) 356, the Executing Court attempted to sell the 
mortgage property in auction as per the provision of the Ain, 2003, but it could not be sold in 
auction for the reason that the prices offered by the bidders were too low. Thereafter, the 
decree holder-Bank filed an application under section 33(5) of the Ain, 2003 praying for 
issuing certificate in respect of mortgage property in favour of it and by the order dated 
30.08.2006 the said prayer of the decree holder-Bank was allowed. After issuance of the 
certificate under section 33(5) of the Ain, 2003 in favour of the decree holder-Bank, the 
petitioner filed an application under sections 33(5), 44 and 57 of the Ain, 2003 praying for 
staying the auction sale of the mortgage property by the decree holder-Bank. The said 
application was registered as Miscellaneous Case No. 22 of 2007. By the impugned order No. 
23, dated 19.08.2007 the learned Judge of the Artha Rin Adalat rejected the said application 
holding that since the mortgage property was auction-sold by the bank and since the 
execution case was disposed of finally, the court became functus officio and as such there 
was no scope to allow the application under sections 49(2), 44 and 57 of the Ain, 2003. 
Challenging the said order the judgment-debtor moved this Court and eventually failed and 
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thereafter, he went to the Appellate Division. Upon hearing, the Appellate Division 
summarily dismissed the CPLA No. 1542 of 2007. The aforesaid judgment was passed on 
27.03.2008 before incorporating sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 
by Act XVI of 2010. The facts and circumstances of the aforesaid case are significantly 
distinguishable from those of the instant case at hand. 
 
    20. The facts and circumstances of the case of Feroza Begum v. Artha Rin Adalat No. 4, 
Dhaka, reported in 36 BLD (AD) 31 are also distinguishable from the instant case at hand. In 
the aforesaid case, it was observed:  

From the facts narrated above, it appears that the petitioner had a number of 
opportunities to pay off the decretal amount. She was a party in the execution case 
and had the opportunity to clear the bank's dues earlier. We find from the 
impugned judgment that the High Court Division verbally directed the petitioner 
to pay off at least some amount to show willingness of the petitioner to clear up 
the outstanding dues, which she failed. The clear finding of the High Court 
Division was that the writ petition in its present form is not maintainable. 
Nevertheless, an opportunity was given to the petitioner to clear the bank's dues, 
which she failed to do. 

 
    21. In the case of Sheuly Khanam v. Artha Rin Adalat, 2nd Court, Dhaka, supra, this 
division did not consider the latest amendment of the Artha Rin Adalat Ain, 2003 so far it 
relates to sections 33(7ka) and 33(7Kha). Apart from the same, the very facts and 
circumstances of the case are quite distinguishable with those of the instant case. 
  
    22. In the case of International Finance Investment and Commerce Bank Limited v. 
M/S. Marinar Fashions Wear Pvt. Ltd. and others, supra, the Author Judge was his 
Lordship Mr. Justice A.B.M. Khairul Haque (as his lordship was then). In the said case, it 
was held: 

It appears that the decree-holder appellant filed an application praying for an 
Order to put the decree-holder into possession of the concerned property as it was 
allegedly obstructed by the judgment-debtor but the learned Judge, Artho Rin 
Court, dismissed the petition on the ground that on the issuance of the certificate 
of title in favour of the decree-holder, the execution case had already been 
disposed of and the Court has got nothing further to do in this respect. With 
respect, we are unable to agree with the said views of the learned Judge, Artho 
Rin Court. Sub-Section 7 envisages vesting of ownership of the property of the 
judgment-debtor upon the decree-holder. The said vesting of ownership includes 
delivery of possession of the property. Without the delivery of possession, the 
execution case cannot be disposed of. 

 
    23. In the case of Salma Begum v. Sonali Bank Limited and others, supra, it was held- 
It is our view that the execution case does not come to an end with the issuance of a 
certificate under section 33(5) of the Artha Rin Adalat Ain, 2003. Rather, it remains alive till 
the possession of the property alleged to have been sold in auction, was handed over to the 
auction purchaser. This finding gets support from a decision reported in 15 BLT at page 425 
wherein has been held that sub-section 7 of Artha Rin Adalat envisages vesting of ownership 
of the property of the judgment debtor upon the decree-holder. The said vesting of ownership 
includes delivery of possession of the property. Without the delivery of possession, the 
execution case cannot be disposed of. 
 



16 SCOB [2022] HCD   City Bank Ltd Vs. Court of 1st JDJ & Artha Rin Adalat & anr   (Md. Zakir Hossain, J)       230 

    24. The doctrine of stare decisis which is the binding force of precedent may be destroyed 
if a statute is enacted inconsistent with the decision or if it is reversed or overruled by a 
higher Court or it is based on the doctrine of per incuriam. The doctrine of stare decisis 
should not be regarded as a rigid and inevitable doctrine, which must be applied at the cost of 
justice. There may be cases where it may be necessary to rid the doctrine of its petrifying 
rigidity. The Court may, in an appropriate case, overrule a previous decision taken by it, but 
that should be done only for substantial and compelling reasons. Every case has to consider 
its own merit, peculiar facts and circumstances and therefore, in following the precedent, the 
Court must be very careful and cautious. In this respect, we are tempted to discuss the 
observations of Lord Denning in the matter of applying judicial precedent which have 
become locus classicus:  

“Each case depends on its own facts and a close similarity between one case 
and another is not enough because even a single significant detail may alter the 
entire aspect, in deciding such cases, one should avoid the temptation to decide 
cases (as said by Cardozo, J.) by matching the colour of one case against the 
colour of another. To decide therefore, on which side of the line a case falls, the 
broad resemblance to another case is not at all decisive. 
... 
Precedent should be followed only so far as it marks the path of justice, but you 
must cut the dead wood and trim off the side branches else you will find yourself 
lost in thickets and branches. My plea is to keep the path to justice clear of 
obstructions which could impede it.” 

 
    25. The contention of the learned Advocate of the petitioner that upon issuance of the 
certificate under section 33(7) of the Ain, 2003, the Executing Court has nothing to do but to 
dispose of the execution case finally is not based on any rationality. For the sake of argument, 
if the Court becomes functus officio, how later on the Court will entertain another execution 
case or any other application for handing over possession if it remains with the judgment-
debtor. The Court may correct its own mistakes by invoking, the umbrella provision, 
embodied under section 57 of the Ain, 2003 to do justice and to undo injustice despite the 
provisions of section 20 of the Ain, 2003. It has to remember that the provisions of section 20 
of the Ain, 2003 is neither absolute nor sacrosanct nor untouchable. The parties to the suit 
cannot and should not suffer for the mistake committed by the Court itself. On perusal of the 
entire edifice of the Ain, 2003, it becomes visible to us that the Code of Civil Procedure, 
1908 shall be applicable subject to not being inconsistent with the provisions of the Ain, 
2003. The Adalat may review its own order by invoking section 57 of the Ain, 2003 with 
extreme circumspection in an exceptional case.  
 
    26. In the case at hand, it is our considered view that the execution case has not legally 
been disposed of, as possession of the mortgage property had not been made over to the 
decree holder, therefore, the Court has not become functus officio in entertaining the 
application filed by the judgment-debtor. Admittedly, the petitioner-judgment debtor at first 
took loan of Tk. 3 lakhs and subsequently, it was extended upto 5 lakhs. Decree was passed 
to the tune of Tk. 5,20,370.62. The execution case was filed for recovery of Tk. 6,51,888.82 
(decretal amount of Tk. 5,20,370.62 + interest Tk. 55,506.20 + costs of case including bill of 
Newspapers Tk. 76,012). The judgment-debtor in different installments paid Tk. 9,16,000/-. 
The payment of the judgment-debtor has not been denied by the decree holder. But the decree 
holder did not produce any statement of accounts to show as to whether the said amount was 
adjusted with the outstanding dues of the petitioner despite the order of the Executing Court. 
To protect his homestead, the judgment-debtor was ready to pay off the outstanding dues, but 
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unfortunately, the Bank officials having obtained the direction of the Court did not submit the 
statement of accounts showing outstanding dues.  
 
    27. It persistently comes to our notice that Bank officials are very much reluctant to 
provide the bank statement containing the outstanding dues of the borrower even after 
issuance of the direction of the Court. This sort of attitude is tantamount to contempt of 
Court. In this circumstance, if bank official does not comply with the order of the court, then 
the court may proceed against them under section 52 of the Ain, 2003 or in an appropriate 
case, it may refer to the High Court Division for taking punitive measure against the 
delinquent officials. It is expected that Bank and Financial Institutions should comply with 
the order of the Court with utmost expedition.   
 
    28. It also appears from the record that admittedly, the petitioner-Bank filed Artha Rin Suit 
for recovery of loan money but did not file any mortgage suit under section 5(2) of the Ain, 
2003. If the Bank or financial institute wishes to foreclose down the right of redemption of 
the mortgagor, then it has to file mortgage suit and in that case the decree awarded by the 
Adalat shall be preliminary decree and in all other cases, the decree awarded by the Court in a 
suit filed for recovery of loan money shall be the final decree. A suit to obtain a decree that a 
mortgagor shall be absolutely debarred from his right to redeem the mortgaged property is 
called a suit for foreclosure. In this case, the decree holder did not institute any mortgage suit 
for foreclosure. Right of redemption exists unless the mortgage property is sold on auction in 
accordance with the Ain, 2003 or barred by the Limitation Act, 1908. 
 
    29. As soon as auction sale is held in pursuance of the decree passed in a suit for recovery 
of loan money, the decree shall be final and accordingly, the right of redemption of the 
mortgage property be extinguished. In the instant case, auction was not held in accordance 
with law and the mortgage property was not sold on auction, therefore, it cannot be said that 
the right of redemption of the judgment-debtor has been extinguished. In this respect, the 
provisions of sections 5(1), 5(2), 5(3) and 5(4) of the Ain, 2003 are placed hereunder for 
understanding the consequence of Mortgage Suit and Suit for recovery of loan money under 
the Ain, 2003.     

৫৷  আদালেতর একক এΟিতয়ার ৷- (১) অΓ ǯকান আইেন যাহা িকҜই থা̲ক না ǯকন, উপ-ধারা (৫) ও (৬) 
এর িবধান সােপেɻ, আিথ ȟক ɛিত̎ােনর ঋণ আদায় স˫িকȟত যাবতীয় মামলা ধারা ৪ এর অধীন ɛিতি̎ত, 
ǯঘািষত বা গΏ হওয়া অথ ȟ ঋণ আদালেত দােয়র কিরেত হইেব এবং উɳ আদালেতই উহােদর িন̑িʯ হইেব৷ 
(২) এই আইেনর অধীন আিথ ȟক ɛিত̎ান, ̝াবর স˫িʯ জামানত ·ͱপ বːক Ɋহণӆব ȟক ɛদʯ ঋেণর িবপরীেত 
উɳ বːকী ̝াবর স˫িʯর িবɈয় (Sale) বা িনি̉য় সমাি˖র (Foreclosure) উেʸেΚ The Transfer of 
Property Act, 1882 (Act No. IV of 1882) এর section 67 এর অধীন এবং The Code of 
Civil Procedure, 1908 (Act No. V of 1908) এর Order XXXIV এর িবধান অӂযায়ী ǯকান 
বːকী মামলা (Mortgage suit) দােয়র কিরেত চািহেল, উɳ মামলাও এই আইেনর অধীন ɛিতি̎ত অথ ȟ ঋণ 
আদালেতই দােয়র কিরেত হইেব; এবং এইͱপ ǯɻেɖ The Code of Civil Procedure, 1908 এর 
িবধানসӒহ এই আইেনর িবধানসӒেহর সিহত, যতҽর স˯ব, সমͧেয়র মাΒেম ɛেযাজɇ হইেব৷ 
 (৩) উপ-ধারা (২) এর অধীন আিথ ȟক ɛিত̎ানকҸȟক দােয়রҍত মামলা িনি̉য় সমাি˖র (Foreclosure) 
উেʸেΚ একɪ বːকী মামলা (Mortgage suit) হইেল, ǯকবলমাɖ ǯসই ǯɻেɖ আদালত কҸȟক ɛদʯ িডɈী 
ɛাথিমক িডɈী (Preliminary decree) হইেব এবং অΓাΓ সকল ǯɻেɖ ঋণ আদায়াথ ȟ দােয়রҍত মামলায় 
আদালত কҸȟক ɛদʯ িডɈী Қড়াˉ িডɈী (Final decree) হইেব৷ 
(৪) The Transfer of Property Act, 1882 অথবা বতȟমােন ɛচিলত অΓ ǯকান আইেন িবপরীত যাহা 
িকҜই থা̲ক না ǯকন, উপ-ধারা (৩) এর অধীন বːকী মামলা Εিতেরেক, এই আইেনর অধীন দােয়ҍত ǯকান 
মামলায়, আদালত কҸȟক ɛদʯ িডɈী বাদী আিথ ȟক ɛিত̎ােনর পেɻ িনি̉য় সমাি˖র (Foreclosure) ɛাথিমক 
িডɈী িহসােব গΏ হইেব; এবং ঋেণর িবপরীেত বাদীর অӂ̳েল বːকী ̝াবর স˫িʯ িডɈীর ধারাবািহকতায় 
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িনলাম িবɈয় হওয়া মাɖই উɳ ɛাথিমক িডɈী Қড়াˉ িডɈী িহসােব গΏ হইেব, এবং িবɈয় Қড়াˉ ও Ɉয় ǰবধ 
গΏ হইেব এবং অতঃপর উɳ স˫িʯ ӆনͰʺার কিরবার ǯকানͱপ অিধকার (Right to redeem) িববাদী-
দািয়েকর থািকেব না৷ 

(Underlined for emphasis) 
 

    30. To sum up, our final conclusion is as under: 
i. Auction notice was not issued in accordance with the mandatory requirement 

of law and auction process was not conducted as per the provision of section 
33(1) of the Ain, 2003 and therefore, issuance of certificate of ownership by 
the stroke of a pen by the Executing Court is patently illegal. 
 

ii. In case of issuance of certificate under section 33(5) of the Ain, 2003, it is 
obligatory to exhaust the auction process under sub-sections (1) and (4) of 
section 33 of the Ain, 2003. If the certificate of title is issued upon without 
exhausting the procedure of section 33(4) of the Ain, 2003 that will make the 
said provision useless and nugatory. In such a case, the Bank or Financial 
Institutions by a show up auction process under section 33(1) of the Ain, 2003 
will straight apply for a certificate of title with an ulterior motive depriving the 
judgment-debtor from obtaining the actual market price of the property. So we 
hold the view that before issuance of certificate of title to the mortgage 
property or other property of the judgment-debtor, the Executing Court shall 
follow the provisions of sections 33(1) and 33(4) of the Ain, 2003 and after 
that it will fix the actual market price of the mortgage property or other 
property and succinctly be stated in the certificate of title so that the 
outstanding dues if any may be adjusted later on. In such a case, the Executing 
Court shall determine the actual market price of the mortgage property on the 
basis of a report from the Sub-Registrar of the local jurisdiction. Apart from 
the same, in certificate issuing order, the Executing Court shall state as to 
whether the decretal amount has been adjusted wholly, if not, the amount of 
outstanding dues should state therein. It repeatedly comes to our notice that 
the Executing Court mechanically allows the prayer of issuance of certificate 
of title. Mechanical issue of certificate of title is deprecated by this Court. 
      

iii. The Court should not be tempted to follow the precedent of one case by 
matching color of another case. The Court should not be oblivious that a single 
significant or material fact may change the entire edifice of the case as no two 
cases are similar. Every case has to decide upon its own facts and peculiar 
circumstances, therefore, the Court has to incur infinite painstaking. 

 
iv. The principle enunciated in the case reported in 15 BLT(HCD) (2007) 425 and 

63 DLR (2011) 282 is based on sound reasonings and the same was strengthen 
and fortified by incorporating sub-sections 7Ka and 7Kha of section 33 by 
amended Act XVI of 2010. 

 
v. Sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 were incorporated 

in order to mending the lacuna of the provision of sub-sections 5, 7 and 9 of 
section 33 of the Ain, 2003. Moreover, in the case of Sk. Mohiuddin v. Joint 
District Judge & Artha Rin Adalat No. 3, Dhaka and others, supra, the 
case of 15 BLT (HCD) (2007) 425 was not considered. 



16 SCOB [2022] HCD   City Bank Ltd Vs. Court of 1st JDJ & Artha Rin Adalat & anr   (Md. Zakir Hossain, J)       233 

 
vi. Section 33(9) of the Ain, 2003 provides that when the rights of possession and 

use of any property under sub-section (5) or the title of any property under 
sub-section (7) vests in favour of the decree holder, the suit for execution of 
the said decree shall, subject to the provisions of section 28, be finally 
disposed of. The word ‘final’ is not absolute. It has to be read with sections 28, 
33(7Ka) and 33(7Kha) of the latest amended Ain, 2010. Therefore, we 
strongly hold the view that mere issuance of certificate under sections 33(5) 
and 33(7) of the Ain, 2003 is not enough to finally dispose of the execution 
case. If the possession of the mortgage property or other property attached by 
the Executing Court for realizing outstanding loan money remains with the 
decree holder, the Executing Court may dispose of the execution case in view 
of section 33(9) of the Ain, 2003. Resorting to literal meaning of section 33(9) 
of the Ain, 2003 will be a great concern and it may cause devastating 
consequence, therefore, harmonious construction of the aforesaid provisions is 
sine qua non to fulfill the purpose of the legislature. 

  
vii. As per the mandate of section 58 of the Ain, 2003, the Government may, by 

notification in the official gazette, make rules to give effect to the provisions 
of this Ain, 2003. Some provisions of the Ain, 2003, need more clarification 
and to give effect to the provisions therein for the smooth functioning of the 
Artha Rin Adalat. The Government may formulate comprehensive delegated 
legislations and the necessary forms like issuance of certificate of title, 
certificate of possession, enjoyment of usufructs and sale of the mortgage 
property etc. should be prescribed therein to do away with the confusions crept 
in the Ain, 2003. 

 
viii. In view of section 5 of the Ain, 2003, it appears that two types of suits may be 

filed before the Artha Rin Adalat. One is mortgage suit for sale or foreclosure 
and the other is Artha Rin Suit for recovery of loan money. In the former suit, 
the Adalat shall pass preliminary decree and in the later suit, the Adalat shall 
pass final decree. A decree awarded by the Adalat in any suit instituted under 
the Ain, 2003 except mortgage suit under sub-section 3 of section 5 of the Ain, 
2003, shall be deemed to be a preliminary decree of foreclosure in favour of 
the plaintiff financial institution; and as soon as the auction sale is held in 
continuation of the decree of the mortgage immovable property in favour of 
the plaintiff against the loan, the said preliminary decree shall be deemed to be 
the final decree, and the sale shall be final and the purchase shall be valid and 
thereafter, the judgment-debtor shall have no right to redeem the said 
mortgaged property. 

  
ix. In this case, auction was not conducted in accordance with law. Moreover, no 

auction sale was held. Therefore, the right of redemption has not yet been 
extinguished by operation of the Ain, 2003 or the Limitation Act, 1908. 

     
x. The petitioner Bank did not file any mortgage suit. Admittedly, it filed Artha 

Rin Suit for recovery of Tk. 5,20,370.62. Admittedly, the principal amount 
was Tk. 5,20,370.62 and execution case was filed for Tk. 6,51,888.82. The 
judgment-debtor on 03.12.2006 paid Tk. 2,00,000/-, on 12.12.2006 paid Tk. 
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95,000/-, on 13.12.2006 paid Tk. 4,00,000/-, on 17.09.2007 paid Tk. 21,000/- 
and on 08.10.2009 paid Tk. 2,00,000/- and as such the judgment-debtor 
deposited Tk. 9,16,000/-. The decree holder did not deny the same to the 
Executing Court. The decree holder-Bank could not submit any statement of 
accounts to show that those amounts were adjusted. Moreover, the judgment-
debtor is ready to pay off the rest of the outstanding dues to protect his 
homestead. As the mortgage property has not been sold by auction, therefore, 
the right of redemption of the mortgage property has not yet been 
extinguished; the learned Judge of the Executing Court by applying his 
judicial conscience rightly passed the impugned order, which is laudable, 
hence, the same does not call for any interference. 

 
xi. Title is legal ownership. Possession is physical control of the movable or 

immovable property. Possession is the prima facie evidence of ownership, 
called as nine out of ten points of law meaning that there is a presumption the 
possessor of a property or thing is owner of it and the other elements in order 
to have that property or thing must prove their title or better possessory right. 
Certificate of ownership or title equivalent to title deed. Title deed having no 
possession is only a paper transaction. Title deed is not acted upon unless 
possession is handed over to the title holder. 

 
xii. It transpires from the record that the judgment-debtor-respondent No. 2 is 

engaged in furniture business in local district. In order to expand his business, 
he took loan of Tk. 3 lakhs later on extended upto 5 lakhs by mortgaging his 
last resort homestead measuring 0.1650 acres situated within the periphery of 
Kushtia District town on 10.03.2002. At the relevant time of issuance of 
certificate of ownership the value of the said property was more than one 
crore. The Executing Court assigning cogent and very convincing reasons 
allowed the application of the judgment-debtor. The main purpose of the Ain, 
2003 is to realize the outstanding loan money of the Bank or any other 
Financial Institutions but not to snatch away the mortgage or any other 
property of the borrower.  

  

    31. Having regard to the facts and circumstances of the entire case and intricate questions 
of law involved in this case, we are of the view that the Rule is devoid of any substance as all 
the moot issues stand decided against the petitioner-Bank. Consequently, the Rule shall fall 
through. 
  

    32. As a result, the Rule is discharged, however, without passing any order as to costs. The 
earlier order of stay granted by this Court thus stands vacated and recalled. 
 

    33. Let a copy of the judgment be sent down to the Court below at once.    
 


